














FOCUS ON WHAT YOU DON’T KNOW,

RATHER THAN WHAT YOU DO KNOW

* Find an opportunity to let your subconscious work on the gaps in
information.

* |f you are too busy analyzing what you know, you won’t focus on
the need to identify what is missing, what is yet to be obtained, or
why certain witnesses have not told you things that it would have
been logical or expected to hear from them.

* Look for evidence that should be there that is not, for some reason.
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OVERVIEW OF THE INVESTIGATION REPORT atia

* The investigation report is the one comprehensive document summarizing the
investigation. The investigator must work to create a 3-D picture of the full

experience being reported
e Helpful to have a “skeleton” outline of what report will include.
* The report should:
— Detail the allegations and how they were brought forward.
— Explain the role of the parties and witnesses, and any relations between them.
— Summarize information collected.
— Address evidence collected (e.g., direct, circumstantial, documentary, and expert).
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ELEMENTS OF THE

INVESTIGATION REPORT

e Case identification information:

— Case number, investigator(s), date of notice, date assigned to investigator, and
date investigation closed.

* Source of initial complaint/allegation:

— Source of complaint, name and contact information of alleged victim, and
status; record same for responding party.

* Details from initial report/complaint:

— Nature of incident.

— How report was received (e.g., security incident report, hotline, face-to-face,
Web form, etc.).
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ALSO INCLUDE IN THE INVESTIGATION REPORT df.&

* Results of interviews with parties and witnesses.
* Results of interviews with experts.

 Summary of other information collected (i.e., information from
police reports including pretext calls, medical exams, video
surveillance and photographs, copies of texts, emails, and social
networking messages, etc.).
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QUESTIONS?

Michael Henry, J.D.
The NCHERM Group, LLC

michael@ncherm.org




MORE ATIXA CASE
STUDIES

“IPHONE”

“BLU RAY”

TODD & AMY

THE INTERESTED PROFESSOR




CASE STUDY: IPHONE

140

Maris has been dating Greg for the past few months after the two
of them began hanging out following their Psychology 101 class.
Greg is swimmer on the university team. Maris is a first-year
student and Greg is a junior.

Maris has had a few sexual partners in the past and was
immediately attracted to Greg, who was outgoing and gregarious,
and well liked on the team and at the parties they frequented
together. Maris and Greg enjoyed an adventurous sex life that
often included having sex in public places (like the bathroom at a
restaurant and even in the swimming pool afterhours).
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CASE STUDY: IPHONE

e Maris purchases a product called the we-vibe (http://we-vibe.com )
that allows Maris to insert the vibrator and have the speed,
duration, and vibration intensity controlled by an app on both her
and Greg’s phone.

* Their sex life includes the use of vibrators and toys and some light
BDSM play. Both Greg and Maris have very high sex drives (having
sex four to five times a day,) and this new toy is very much
appreciated when they are apart.
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http://we-vibe.com/

CASE STUDY: IPHONE

142

OOOOO Verizon 7 3! 10:24 PM 34% W)

— Vibrate v
While Greg was at a party and Maris
was in her dorm room, Greg
received a text message from Maris,
saying that she had turned on and
inserted the vibrator and wanted
Greg to help “get her off.”

External Internal
Clitoral G-Spot

Greg agreed and opened the app on ‘? + +
his phone. Maris continued to text :
him while Greg adjusted the

controls of the vibrator inside Maris. 1 1
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CASE STUDY: IPHONE

» Jeff, a swimming teammate, saw Greg on his phone and asked what
he was doing. Greg initially tried to avoid the conversation, but had
consumed several drinks and eventually showed Jeff his phone.

* Greg showed him how the controls work on the phone — toggle
slides for intensity — and how the top controls the pattern.

* A text notification from Maris popped up saying, “Want more.

Harder.” Jeff asked to set the controls and Gregg shrugged and
handed him the phone.
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=i Verizon 3G

10:41 PM =i.. Verizon 3G

( DTF?

(Yes. more!

)

Cso good.

fSend me pic.

(want to see...

distracted. focusin on

other thing right now

(come on...want to see

(do it Make me cum.

(mmmm...

(OMG. yes.

{ good?

Q(

) CD P Senc)
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CASE STUDY: IPHONE

* Four other teammates saw Jeff and Greg talking and came over to
investigate. The phone was passed around the team and everyone
took a turn adjusting the controls and reading the texts from Maris.
She wrote, “I love this!” and “You are going to make me cum!”

* The group of six laughed at this and Greg pulled up some naked
pictures of Maris for them to look at. They talked about how hot
she was and soon all six of them were sharing pictures of their
girlfriends and people they have slept in a competition to see who
had the “dirtiest” and “hottest” images.
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CASE STUDY: IPHONE

* Maris and Greg signed off the app and agreed to see each other
after the party. Greg was pretty intoxicated and made a joke about
how his teammates helped out with the app. Maris became very
upset about this and they had a big argument before she broke up
with him and told him to get out of her room.

* |n the morning, Maris shared this story with her RA and asked to
make a compliant.
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CASE STUDY: BLU-RAY

147

The complainant in a sexual misconduct allegation stated that after the assault,
respondent went to the bathroom to take a shower. She turned on the lights in
his room, and took a look around for the first time. She observed stacks of
pornographic magazines, centerfold posters on the walls, and commercial and

home-made pornographic videotapes on the bookshelf and around the Blu-Ray
player.

While respondent was in the bathroom, complainant played the Blu-Ray disk
that was in the player. She contends that the way respondent raped her is
identical to a rape depicted on the Blu-Ray disk, and that she took it and has the
Blu-Ray disk to prove it. Question him about this as a group.
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CASE STUDY: TODD & AMY

Reporting Party’s Statement: Amy Craft
* What follows is the account Amy provided to the police

— On Friday, April 23rd, | went to an apartment near mine, over by Target. | was
doing a lot of drinking and dancing and getting to know people. | had at least
four drinks in the first few hours | was there. Then, | met Todd, a guy |
recognized from my Human Services class. | remember that he came up to me
on the dance floor, and started to dance with me. He was really good looking,
and so was the other guy he was with, Jeff, whom | had met at a different
party the week before.
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CASE STUDY: TODD & AMY

Reporting Party’s Statement: Amy Craft (cont.)

— We danced and had a lot of fun, and | remember drinking some more and
Todd getting me some Jell-O shots, which were really strong and nasty. |
wasn’t feeling well and went into the bathroom, feeling like | might throw up.
The bathroom was really crowded, and | went outside for some fresh air
instead. | sat on the stoop, feeling nauseated. | went over to the bushes and
got sick. Todd came over and helped me out. | remember walking home with
him and throwing up some more in my bathroom, but nothing else.
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CASE STUDY: TODD & AMY

Reporting Party’s Statement: Amy Craft (cont.)

— When | woke up the next day, his name and number were scrawled on a pad
by my sofa, and there was a condom wrapper and a used condom in the trash.
| got scared, and called him to find out what had happened. | remembered
most of what he said about the party, but when he told me that we came back
to my room and had sex, | started to cry. | didn’t remember any of it, and was
afraid | might be pregnant. Todd assured me he wore a condom, and asked
me out again. | hung up and cried. | told everything to my roommate Sarah,
who was sitting on the sofa when | called Todd. She suggested | call the police,
so | did.
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CASE STUDY: TODD & AMY

Responding Party’s Statement: Todd Martin

— On the night of Friday, April 23rd, | went to a party at a friend’s apartment.
There was a band, and a lot of alcohol. | got to the party at about 11:00 pm,
and slammed about three beers in the first hour | was there. It was very
crowded, and people were dancing. A lot of people already seemed to be
drunk. | hung out around the dance floor with my friend Jeff Kwik for a while,
until I noticed Amy Craft dancing. She was really cute, and | had noticed her
in one of my classes a few times. | went up to her and we started talking. She
seemed a little tipsy and in a pretty loose mood. We talked for a while, and |
think | got her about two or three beers over the next hour. | didn’t have
anything more to drink because the three beers | slammed were doing the
trick just fine.
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CASE STUDY: TODD & AMY

Responding Party’s Statement: Todd Martin (cont.)

— Around 1:00 am, somebody started passing out Jell-O shots spiked with grain
alcohol. | didn’t want to mix beer and liquor, but Amy had a few shots. We
danced a lot, and then | got her a few more Jell-O shots. She went off to the
bathroom, and after that | couldn’t find her, and that really bummed me out. |
waited around to see if she would show up again, but she didn’t. | took off
and started to walk back to my apartment. As | left the party, | heard
someone vomiting. | looked over and saw Amy in the bushes, throwing up. |
went over to help her, and she seemed to be in pretty bad shape. | offered to
take her home, and she told me where she lived and leaned on my arm.
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CASE STUDY: TODD & AMY

Responding Party’s Statement: Todd Martin (cont.)

— When we got to her apartment building, | helped her up the stairs, and was about
to leave, but she asked me to help her into her apartment. | opened the door for
her, and let her in. She asked me to get her a glass of water, and | did. | started to
take off again, but she asked me not to go. When | turned around, she kissed me,
hard. We kissed for a while, but she wasn’t feeling well, and went into the
bathroom again. When she came out, she said she felt better, but tired. She lay
down and we kissed some more. | started to massage her back, and she passed
out. She came to about 20 minutes later, and started to kiss me, and fondle me.
She took off her shirt, and all of my clothes. | started to kiss her all over, and she
said she wanted to lay down again. |asked her if she was okay, and she said she
was. | asked her if she had a condom, and she said she had one in her purse. |
went to get it, and when | got back to the couch, she was out again.
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CASE STUDY: TODD & AMY

Responding Party’s Statement: Todd Martin (cont.)

— She woke up after about 20 minutes, and | suggested that she just go to sleep.
But, she said she felt much better, and started to give me oral sex. After a while,
she put the condom on me and we had sex. It was great. She was really wild, and
liked to be on top. Afterward, we talked until the early morning, and | gave her my
number and left. The next day, she called me to ask me why my name was on the
pad by her sofa. | told her about meeting her at the party, and about our evening
together. She seemed to get upset, and said she remembered meeting me at the
party, but nothing else. | asked if she ever wanted to get together again, and she
hung up on me.

154 © 2017 Association of Title IX Administrators



CASE STUDY: TODD & AMY

Additional Information

155

Todd knew that Amy was pretty drunk, though Todd was unsure of how much Amy had.

Todd remembered that when Amy went into the bathroom in her room, she came back
smelling like she had just brushed her teeth.

Todd believes Amy was fully alert and conscious during the sex. He had been feeling bad,
but Todd thought Amy threw up a lot of the alcohol. Amy kind of passed out/went to
sleep twice when they were fooling around, but after the second time, Amy seemed to be
feeling much better.

Amy initiated all the sexual contact with Todd, put the condom on him with no difficulty
and was an active participant in the sex, both physically and verbally.

Todd drinks frequently and copiously. He has a high tolerance for alcohol.

It takes at least eight beers to get him really drunk.
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CASE STUDY: TODD & AMY

Additional Information (cont.)

156

Todd did not drug Amy.

Todd served Amy at least two beers and four Jell-O shots over three hours. Amy believes
she consumed four or five beers, and at least two Jell-O shots.

Todd did not bring his own condom. He used Amy’s, which was in her dresser. She told
Todd it was there.

In Todd’s opinion, Amy was not incapacitated.

Todd left Amy’s room at 6:00am.

Physical evidence in the form of SANE kit results proved sex with Todd.
There were no signs of any illegal drugs in Amy’s system.

Amy had a condom in her dresser and now it is gone. She does not recall telling Todd
that it was there.

Amy recalls throwing up in the bathroom, but does not recall brushing her teeth.
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CASE STUDY: TODD & AMY

Additional Information (cont.)

157

Amy does not recall putting the condom on Todd, or any sexual activity with
Todd, or talking with him afterward.

Amy has been drunk before, but nothing like this has ever happened.
Amy called the police station at 1:30pm. Her call was referred to Lt. Discov.

Lt. Discov noted that Amy is experiencing bad dreams and eating disturbances
that he believes are consistent with those of others who have experienced
significant trauma.

Lt. Discov refers to Amy’s condition as “black time.” He asserts that it is possible
for students to consume enough alcohol that they black out, mentally, but not

physically. It would explain why Amy recalls nothing, but Todd says she was an
active participant.

Neither party has a criminal or disciplinary record.
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CASE STUDY:

THE INTERESTED PROFESSOR

 The complainant, Jeremy Jones, alleges that a professor, Dee Underhill, engaged

in an inappropriate sexual relationship with him. Relevant parts of his initial
statement include:

— That Dee had him over to her house last fall, served him alcohol, and told him that she
could help him further his education and help him “do better” if they “got to know
each other better.”

— That they subsequently engaged in a intimate relationship over the fall that became a
sexual relationship in the spring and summer. This included having sexual intercourse
numerous times at her house and a few times in her office. He provides graphic detail
about the sex, including preferences, etc.

— That, over the course of the last year, he was in two more of her classes and felt that, if
he would have ended the relationship, she would have given him a bad grade or
otherwise poorly impacted his academic future.
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CASE STUDY:

THE INTERESTED PROFESSOR

159

That he learned the professor has engaged in sexual relationships with other
students in the past. This is why he is coming forward.

He ended the relationship one month ago, and believes she is seeing another
student.

He has shown you some texts he has sent her, but says she uses Burn Note to
reply, so he has no texts from her. He indicates the texts are always sexual in
nature. The texts he shows you are flirty and sexual.

He also says she sent him nude pictures of herself, but she uses Snap Chat to do

so. He has no copies of them. He does show you a screen shot he took showing a
woman’s bare chest, but the face is not in the picture and it is not clear where it

was sent from. He indicates that she learned he screen shot it and was “furious”

with him. He thinks this impacted his Summer Il grade as well.
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QUESTIONS?




CONTACT
INFORMATION

DANIEL C. SWINTON, J.D., Ed.D.
daniel@ncherm.org






